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   The continuous and unrelenting practice of treaty making was an acknowledgment in and of itself that the land belonged to the Indians. “Between 1778 and 1868, the United States government signed 394 treaties with Native nations.” Even though treaty making ended by act of Congress in 1871, another 17 agreements were made, though all were not ratified. (U.S. Laws and Statutes. “Indian Treaties,” Vol. 2, Washington, Government Printing Office, 1904.)
   Vine Deloria, Jr., noted Indian scholar, historian and professor at the University of Colorado (retired), placed the number of ratified treaties at over 250 treaties. Those treaties, even those ratified by Congress, were still a contradiction between “the supreme law of the land,” and the reality of the actual relationship that displaced the “nations-to-nations arrangement codified by the United States Constitution and through individual treaties.”
   The result of this contradiction can only be defined as one of “dependence and tutelage,” propounded by a series of Supreme Court cases known as the Marshall Trilogy.
   The Study Committee described a 1931 case, Cherokee Nation v. Georgia, in which Native nations were “politically defined as 'denominated domestic, dependent nations' and viewed as wards under the charge of the federal government's guardianship.”
Point-of-Information:  Imagine the uproar if the United States undertook the same policy toward Canada because of the oil sands resource. Treaties were, in effect, written frivolously with no or little regard for the Supremacy Clause. (writer's comments – not Study Committee)
   Without a doubt, the ever-changing dynamics of the United States Government during those years were the root cause for the lack of ratification of treaties, especially when considering the distance from Congress and the number of superintendencies writing treaties.
   The Study Committee provided a two-part explanation of the difficulties of the Indian superintendencies in the western territories, with the first being presented today and the second, next week.
Between Native and Settler – A Fraught Position:  Western territories were the early precursors to statehood. Originally, New Mexico, Oregon and Utah governorships were coterminous with the Indian superintendencies for those territories, but separate superintendencies were established for New Mexico and Utah in 1857. Idaho's original separate superintendencies was merged with the governorship until statehood in 1869.
   The territories of Colorado and Nevada were created in 1861, with John Evans being appointed as Colorado territorial governor in 1862 when William Gilpin was ousted after less than a year in office. Ousting of territorial governors occurred fairly often in those days – John Evans was ousted after the Sand Creek Massacre, and Brigham Young was ousted as governor of Utah Territory in 1858.
   Colorado, Nevada and briefly Idaho had the coterminous governors-Indian superintendencies positions. The Study Committee emphasized this coterminous position presented considerable conflict for the governors who were also Indian superintendents – how to divide their energies and responsibilities:
· should they expend efforts more toward the Native inhabitants who still held rights to resources, residency and “Indian title” to the land; or
· more toward the growing numbers of frontier settlers.
   The Study committee made these statements (taken verbatim from the Report):
· Until the territories were organized with recognition from the United States Government, most settlers were little more than immigrating intruders with no legal rights in Indian country, and held no title to the land.
· Even after these territories were recognized, as the United States Supreme Court held in the first of the Marshall trilogy decisions, Johnston v. McIntosh, ownership of any land under the United States federal jurisdiction could not be legally transferred from Indian peoples to private individuals.
· [The Johnston v. McIntosh] decision was a confirmation of federal supremacy, and the limitations on Indian title must be viewed within this broader political context.  
   Acknowledged by the Study committee were the various reasons that made the coterminous governorship-Indian superintendency position such a “deeply fraught position from the onset.”
· settlers often possessed (in addition to no initial land title) little or no accurate knowledge or appreciation for the cultures and socio-political organization of the Native peoples among whom they were living; and
· the challenges balancing interests of Native peoples who had ceded lands while retaining denominated “reserved rights” with the desires of settler populations who often failed to understand or care anything about the stipulations contained in treaties. (Denominated reserved rights are defined as those that Native nations never explicitly surrender in treaties; i.e., “all rights are reserved except those specifically given up in a treaty or similar agreement.”)
   The Study Committee recognized that “For obvious reasons, territorial governors tended to favor settler interests while often failing to safeguard the rights of Native peoples, which they were legally bound to uphold.” Additionally, “While some territorial executives possessed a greater understanding of these responsibilities and the legal hurdles requisite to supervising the activities of two distinct populations, Native people often came out for the worst whenever conflict did arise.”
   Next week, Territorial Organization in Historical Context.
   The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
